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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  104 

Pattern  of  Violations 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Department  of 
Labor. 

action:  Proposed  rule. 

summary:  This  proposed  rule  sets  forth 
criteria  for  identifying  mines  which  have 
a  pattern  of  violations  of  mandatory 
health  or  safety  standards  which  are  of 
such  nature  as  could  have  significantly 
and  substantially  contributed  to  the 
cause  and  effect  of  mine  health  or  safety 
hazards  pursuant  to  §  104(e)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977.  Under  section  104(e),  the  Secretary 
of  Labor  is  directed  to  make  such  rules 
as  he  deems  necessary  to  establish  such 
criteria.  This  proposed  rule  also  sets 
forth  the  procedures  MSHA  would 
follow  to  issue  a  notice  to  an  operator 
that  such  a  pattern  exists  at  its  mine. 
DATES:  Comments  must  be  received  by 
October  14, 1980. 

ADDRESS:  Send  comments  to  the 
Department  of  Labor,  Mine  Safety  and 
Health  Administration,  Office  of 
Standards,  Regulations  and  Variances, 
Room  631,  Ballston  Tower  No.  3,  4015 
Wilson  Boulevard,  Arlington,  Virginia 
22203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  A.  White,  Mine  Safety  and  Health 
Administration,  Office  of  Standards, 
Regulations  and  Variances,  4015  Wilson 
Boulevand,  Arlington,  Virginia  22203, 
Telephone  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Authority 

Section  104(e)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  directs 
the  Secretary  of  Labor  to  issue  a  notice 
to  an  operator  if  it  has  a  pattern  of 
violations  of  mandatory  health  or  safety 
standards  in  coal  or  other  mine  which 
are  of  such  nature  as  could  have 
significantly  and  substantially 
contributed  to  the  cause  and  effect  of 
coal  or  other  mine  health  or  safety 
hazards  (hereinafter  “pattern  of 
violations”).  Section  104(e)(4)  directs  the 
Secretary  of  Labor  to  make  such  rules  as 
he  deems  necessary  to  establish  criteria 
for  determining  when  such  a  pattern  of 
violations  exists. 

Section  508  of  the  Act  authorizes  the 
Secretary  of  Labor  to  issue  such 
regulations  as  he  “deems  appropriate  to 
carry  out  any  provision  of  this  Act.” 

Pursuant  to  sections  104(e)  and  508, 
the  Secretary  of  Labor  is  commencing 


rulemaking  by  the  publication  of  this 
proposed  rule  and  a  solicitation  for 
public  comment. 

Legislative  History  and  Purpose 

When  Congress  strengthened  existing 
mine  safety  and  health  protection  by 
enacting  the  Federal  Mine  Safety  and 
Health  Act  of  1977,  Pub.  L.  91-173  as 
amended  by  Pub.  L.  95-164  (Act),  it  was 
particularly  concerned  about  the 
problem  of  the  mine  operator  who  has  a 
history  of  persistent  violations  of 
mandatory  health  and  safety  standards. 
The  enforcement  mechanisms  of  the 
Mine  Act’s  predecessor  legislation  (the 
Federal  Coal  Mine  Health  and  Safety 
Act  of  1969  and  the  Metal  and 
Nonmetallic  Mine  Safety  Act  of  1966) 
had  not  always  been  effective  in  dealing 
with  these  situations.  Correcting  the 
larger  underlying  problems  which  were 
evidenced  by  recurrent  individual 
violations  was  a  major  concern  of 
Congress  when  it  passed  the  new 
legislation.  As  one  means  to  address 
these  problems,  Congress  added  a  new 
section  (104(e)),  which  authorized  the 
Department  of  Labor  to  deal  with  mines 
that  have  developed  a  “pattern  of 
violations.”  In  adding  the  pattern  of 
violations  provision  Congress  explicitly 
expressed  its  intent  in  the  Senate 
Committee  Report,  which  states: 

The  Committee’s  intention  is  to  provide  an 
effective  enforcement  tool  to  protect  miners 
when  the  operator  demonstrates  his 
disregard  for  the  health  and  safety  of  miners 
through  an  established  pattern  of  violations. 

S.  Rep.  No.  181,  95th  Cong.,  1st  Sess.  32  (1977). 

The  Senate  Committee  recognized 
that  numerous  mining  disasters  in  both 
the  coal  and  the  metal/nonmetal 
industries  demonstrated  an  inadequacy 
in  existing  law  and  existing  mine  safety 
and  health  programs. 

The  legislative  history  emphasizes  in 
the  committee  reports  and  floor  debates 
that  section  104(e)  is  primarily  designed 
as  an  enforcement  mechanism  to  be 
used  against  serious  and  repeat 
offenders,  particularly  those  habitual 
violators  who  have  not  responded  to 
other  efforts  to  bring  their  mines  into 
compliance  with  health  and  safety 
standards. 

Although  section  104(e)  does  not 
define  “pattern  of  violations,”  the 
legislative  history  gives  some  general 
guidance  on  the  kinds  of  situations  to 
which  the  provision  should  apply.  The 
Senate  Committee  stated  its  intent  that: 

A  pattern  may  be  established  by  violations 
of  different  standards,  as  well  as  by 
violations  of  a  particular  standard.  Moreover, 
while  the  Committee  considers  that  a  pattern 
is  more  than  an  isolated  violation,  a  pattern 
does  not  necessarily  mean  a  prescribed 
number  of  violations  of  predetermined 


standards  nor  does  it  presuppose  any 
element  of  intent  or  state  of  mind  of  the 
operator.  S.  Rep.  No.  181,  95th  Cong.,  1st  Sess. 
33  (1977). 

After  setting  forth  this  general 
guidance,  Congress  authorized  the 
Secretary  of  Labor  to  formulate  specific 
criteria  which  would  be  broad  enough  to 
encompass  the  varied  mining  activities 
within  the  Act’s  coverage.  The  Secretary 
was  granted  wide  discretion  in 
establishing  these  criteria,  and  Congress 
further  recognized  that  since  the  pattern 
of  violations  provision  was  new  and  still 
untried,  that  the  criteria  might  need  to 
be  modified  as  experience  with  the 
provision  increased. 

Criteria  For  Determining  a  Pattern  of 
Violations 

Under  the  proposed  rule,  available 
data  which  reflect  each  mine’s  overall 
safety  and  health  record  during  a  review 
period  would  be  compiled  from 
inspection  records  and  other  relevant 
sources.  These  data  are  already  being 
used  to  implement  other  provisions  of 
the  Federal  Mine  Safety  and  Health  Act 
and  would  be  adapted  to  implement 
section  104(e).  Data  would  be  reviewed 
as  often  as  necessary  but  no  less 
frequently  than  once  each  year.  A  notice 
that  a  pattern  of  violations  exists  may 
be  issued  whenever  circumstances 
warrant. 

Typically,  a  pattern  of  violations 
would  be  exemplified  either  by  an 
unusually  large  number  of  violations 
which  are  of  such  nature  as  could  have 
significantly  and  substantially 
contributed  to  the  cause  and  effect  of  a 
mine  safety  or  health  hazard 
(hereinafter  “significant  and  substantial 
violations”)  and  little  or  no  indication  of 
improved  compliance  after  a  period  of 
time,  or  by  a  worsening  trend  of 
significant  and  substantial  violations 
which  indicates  a  greater  than  normal 
risk  of  either  a  disaster  or  individual 
accidents,  injuries  or  illnesses.  Under 
the  proposed  rule,  the  pattern  of 
violations  may  include  violations  of 
many  unrelated  safety  and  health 
standards  or  it  may  involve  violations  of 
one  standard  or  a  few  particular 
categories  of  safety  and  health 
standards  (for  example,  ventilation,  roof 
control,  haulage,  noise,  etc.).  In  many 
cases  where  a  pattern  of  violations 
would  be  found  to  exist,  there  would  be 
a  history  of  withdrawal  orders  for 
significant  and  substantial  violations 
which  have  not  induced  the  mine 
operator  to  improve  safety  and  health 
practices. 

Congress  intended  for  the  criteria  to 
be  flexible.  Although  under  the 
proposed  rule  a  pattern  would  be  based 
on  a  mine’s  record  of  “significant  and 
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substantial”  violations,  factors  other 
than  the  mere  number  of  such  violations 
would  be  considered.  The  proposed 
criteria,  therefore,  include  both 
quantitative  and  qualitative  factors.  The 
factors  set  out  in  the  proposed 
regulation  to  be  considered  in  applying 
the  criteria  would  serve  as  guidelines, 
but  would  not  prevent  MSHA  from 
applying  a  particular  criterion  on  the 
basis  of  other  factors.  Additionally, 
depending  on  the  individual  situation, 
the  weight  given  to  a  particular  criterion 
or  factor  may  vary.  The  determination 
that  a  pattern  exists  at  a  particular  mine 
would  not  be  made  mechanically,  but 
would  be  a  documented  judgment  based 
on  the  relevant  facts  and  circumstances, 
including  the  enforcement  history  and 
overall  safety  and  health  conditions  at 
the  mine.  Each  determination  would  be 
in  writing  and  would  set  forth  the 
reasoning  used  to  arrive  at  the 
determination. 

Procedures 

If  a  pattern  notice  is  issued  to  an 
operator,  any  subsequent  inspection 
which  reveals  another  significant  and 
substantial  violation  will  result  in  the 
issuance  of  a  withdrawal  order  until  the 
violation  is  abated.  There  will  be  a 
sequence  of  withdrawal  orders  upon  the 
subsequent  finding  of  any  significant 
and  substantial  violation  until  a 
complete  inspection  of  the  mine  reveals 
no  significant  and  substantial  violation. 

Although  a  pattern  of  violations  notice 
which  is  subsequently  followed  by 
withdrawal  orders  would  provide  a 
strong  incentive  for  the  affected 
operator  to  correct  an  already  existing 
pattern,  it  is  clear  that  Congress 
intended  for  this  sanction,  insofar  as 
possible,  to  prevent  such  a  critical 
situation.  Realizing  that  a  pattern  of 
violations  will  lead  to  severe 
consequences,  chronic  violators  would 
be  induced  to  comply  with  the  spirit  as 
well  as  the  letter  of  the  law.  The  thrust 
of  the  entire  Act  is  to  protect  the  health 
and  safety  of  miners,  which  is  most 
effectively  accomplished  when  serious 
underlying  problems  are  addressed 
before  they  reach  crisis  proportions. 

Initial  screening  procedures,  which 
would  include  examination  of  inspection 
records,  would  be  used  to  identify  mines 
which  may  be  developing  a  pattern  of 
violations.  Although  not  required  by  the 
proposed  rule,  MSHA  may  as  a  matter 
of  policy,  alert' affected  mine  operators 
that  this  initial  screening  has  identified 
that  operator’s  mine  as  a  potential 
recipient  of  a  pattern  notice,  which  may 
be  issued  unless  the  mine’s  compliance 
record  is  adequately  improved  before 
the  District  Manager  makes  a 


determination  to  issue  a  notice  that  a 
pattern  of  violations  exists  at  the  mine. 

After  the  initial  screening,  the  criteria 
would  be  applied  to  each  of  the  mines 
which  has  been  so  identified.  If  this 
further  analysis  indicates  that  a  pattern 
of  violations  exists  at  any  of  the  mines 
under  consideration,  MSHA  would  send 
to  the  affected  operator  and  miners’ 
representative  a  letter  stating  MSHA’s 
intent  to  issue  a  pattern  notice.  This 
letter  of  intent  would  specify  the  basis 
for  MSHA’s  proposed  action  and  would 
give  the  operator  15  calendar  days  to 
review  the  documents  upon  which  the 
determination  is  based,  to  submit 
additional  information  and  to  submit  a 
written  request  to  confer  with  the 
District  Manager.  If  the  operator  submits 
such  a  request,  issuance  of  the  pattern 
notice  may  be  stayed  for  a  reasonable 
period  of  time,  to  be  determined  by  the 
District  Manager,  to  allow  for  this 
informal  review  and  conference. 

If  the  operator  does  not  respond 
within  the  alloted  time,  a  pattern  notice 
would  be  issued  promptly.  If  the 
operator  responds,  but  the  additional 
information  does  not  indicate  a  valid 
reason  to  defer  the  issuance  of  a  pattern 
notice,  the  notice  would  be  issued. 
However,  if  the  additional  information 
indicates  that  a  pattern  notice  should 
not  be  issued  at  this  time,  the  operator 
would  be  so  notified.  In  each  of  these 
cases,  the  notification  would  state  the 
specific  reasons  and  data  supporting 
whatever  determination  was  made. 

Executive  Order  12044 

It  has  been  determined  that  this 
document  does  not  contain  a  major 
proposal  requiring  the  preparation  of  a 
regulatory  analysis  under  Executive 
Order  12044  and  the  Department  of 
Labor’s  final  guidelines  implementing 
the  Executive  Order  (44  FR  5570, 

January  28, 1979). 

Drafting  Information 

The  principal  persons  responsible  for 
drafting  this  document  are:  Vernon  R. 
Denton,  James  R.  Horton,  Nancy  S. 

Hyde,  and  Inga  A.  Watkins. 

Dated:  August  11, 1980. 

Robert  B.  Lagather, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

1.  It  is  proposed  to  add  a  new 
Subchapter  Q,  Part  104  to  Chapter  I, 

Title  30  Code  of  Federal  Regulations  as 
set  forth  below: 

SUBCHAPTER  Q— PATTERN  OF 
VIOLATIONS 

PART  104—  PATTERN  OF  VIOLATIONS 

Sec. 

104.1  Scope  and  purpose. 


104.2  Definitions. 

104.3  Identification  of  mines  developing  a 

potential  pattern  of  violations. 

104.4  Criteria  for  determining  when  a 

pattern  of  violations  exist. 

104.5  Procedures  for  issuance  of  notice. 

Authority:  Secs.  104(e)  and  508  of  the 

Federal  Mine  Safety  and  Health  Act  of  1977, 
Pub.  L.  91-173,  83  Stat.  803  as  amended  by 
Pub.  L.  95-164,  91  Stat.  1301, 1299  (30  U.S.C. 
814(e),  and  957). 

§  104.1  Scope  and  purpose. 

This  part  sets  forth  the  criteria  and 
procedures  the  Mine  Safety  and  Health 
Administration  (MSHA)  will  follow  in 
making  a  determination  as  to  whether 
there  is  a  pattern  of  violations  of 
mandatory  health  or  safety  standards  in 
a  mine  which  are  of  such  nature  as 
could  have  significantly  and 
substantially  contributed  to  the  cause 
and  effect  of  mine  health  or  safety 
hazards  (pattern  of  violations).  In 
making  a  determination,  MSHA  will 
only  consider  violations  occurring  after 
March  8, 1978. 

§  104.2  Definitions. 

As  used  in  this  Part: 

(a)  "MSHA”  means  the  United  States 
Department  of  Labor,  Mine  Safety  and 
Health  Administration. 

(b)  “Significant  and  substantial 
violations”  means  violations  of 
mandatory  health  or  safety  standards 
which  are  of  such  a  nature  as  could 
have  significantly  and  substantially 
contributed  to  the  cause  of  effect  of 
mine  safety  or  health  hazards.  Only 
violations  for  which  a  citation  or 
withdrawal  order  was  issued  and  which 
have  become  final  before  the  Federal 
Mine  Safety  and  Health  Review 
Commission  shall  be  considered  in  the 
application  of  the  criteria. 

(c)  "Pattern  of  violations”  means  a 
pattern  of  violations  of  mandatory 
health  or  safety  standards  in  a  coal  or 
other  mine  which  are  of  such  nature  as 
could  have  significantly  and 
substantially  contributed  to  the  cause 
and  effect  of  coal  or  other  mine  health 
or  safety  hazards. 

(d)  “Review  period."  A  review  period 
for  all  underground  mines  shall  consist 
of  at  least  three  months.  A  review 
period  for  surface  mines  shall  consist  of 
at  least  six  months. 

(e)  “Similar  size”  means  classified  by 
MSHA  to  be  within  the  same  category 
with  respect  to  the  annual  hours  worked 
at  metal/nonmetal  mines  and  the  annual 
tonnage  of  coal  mines  as  set  forth 
below. 

(1)  Size  of  metal/nonmetal  mine. 

Annual  hours  worked  at  mine: 

10,000  and  under 
Over  10,000  to  20,000 
Over  20,000  to  30,000 
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Over  30,000  to  60,000 
Over  60,000  to  100,000 
Over  100,000  to  200,000 
Over  200,000  to  300,000 
Over  300,000  to  500,000 
Over  500,000  to  700,000 
Over  700,000  to  1  million 
Over  1  million 

(2)  Size  of  coal  mine. 

Annual  tonnage  of  mine: 

15,000  and  under 
Over  15,000  to  30,000 
Over  30,000  to  50,000 
Over  50,000  to  100,000 
Over  100,000  to  200.000 
Over  200,000  to  300,000 
Over  300,000  to  500,000  - 

Over  500,000  to  800,000 
Over  800,000  to  1.1  million 
Over  1.1  million  to  2  million 
Over  2  million 

As  used  in  paragraphs  (e)  (1)  and  (2) 
of  this  section,  the  terms  “annual 
tonnage”  and  “  annual  hours  worked” 
means  tonnage  produced  and  hours 
worked  in  the  previous  calendar  year  or 
in  the  case  of  a  mine  opened  or  owned 
less  than  one  full  calendar  year  the 
tonnage  and  hours  worked  prorated  to 
an  annual  basis. 

(f)  “Similar  type”  means  mines  which 
are  classified  by  MSHA  to  be  within  the 
same  category  with  respect  to  the  type 
of  operation  as  set  forth  below: 

Metal  and  Nunmetallic  Types  of 
Operations 

Open  pit 

Other  surface  (sand,  gravel) 

Crushed  stone  (and  dimension) 

Dredge 

Mills 

Underground 

Coal  Mines — Types  of  Operations 

Underground 

Surface 

Preparation  plants  not  part  of 
underground  or  surface  operations 

(g)  “Related  standards”  means 
mandatory  safety  or  health  standards 
which  are  within  the  same  subpart  of 
section  of  the  Code  of  Federal 
Regulations  or  which  are  designed  to 
protect  miners  from  the  same  or  a 
similar  hazard. 

§  104.3  Identification  of  mines  developing 
a  potential  pattern  of  violations. 

(a)  MSHA  will  compile  objective  data 
to  document  the  operator’s  overall 
safety  and  health  record,  including 
violations  of  mandatory  safety  and 
health  standards.  The  data  will  be 
classified  into  categories  which 
collectively  reflect  both  the  enforcement 
activity  and  management  practices  at 
each  mine  during  three-month  periods 
for  underground  mines  and  six-month 


periods  for  surface  mines  as  set  forth 
below: 

(1)  Total  number  of  Section  104(a) 
citations  for  significant  and  substantial 
violations 

(2)  Comparative  number  of  significant 
and  substantial  violations  in  successive 
inspections. 

(3)  Total  number  of  Section  104(d) 
citations  and  orders  for  unwarrantable 
failure  violations. 

(4)  Total  number  of  Section  104(b) 
withdrawal  order  for  failure  to  obate 
significant  and  substantial  violations. 

(5)  Total  number  of  Section  107(a) 
imminent  danger  orders  which  resulted 
from  significant  and  substantial 
violations. 

(6)  Total  number  of  recurring 
significant  and  substantial  violations  of 
the  same  or  related  standards. 

(7)  Total  number  of  violations  of 
regulations  concerning  the  submittal  of 
reports  or  plans,  examinations,  and 
training  of  personnel. 

(8)  Operator's  accident/injury/illness/ 
fatality  incidence  rate. 

(9)  Inspector’s  statements  for  citations 
and  orders  involving  significant  and 
substantial  violations. 

(10)  Total  number  of  inspection  days. 

(b)  The  data  will  be  reviewed  as  often 
as  necessary  but  no  less  frequently  than 
once  each  year  and  will  be  used  to  bring 
to  the  District  Manager’s  attention  those 
mines  which  warrant  consideration  to 
determine  whether  a  pattern  of 
violations  exists  or  is  developing.  The 
information  from  any  one  or  any 
combination  of  the  above  categories 
may  be  sufficient  to  bring  a  particular 
mine  to  the  attention  of  the  District 
Manager.  The  data  will  undergo  further 
screening  and  analysis,  including  review 
by  a  committee  appointed  by  the  District 
Manager  which  shall  be  called  the 
District  Review  Committee.  The  District 
Review  Committee  shall  consist  of  a 
minimum  of  three  persons  selected  by 
the  District  Manager,  at  least  one  of 
whom  shall  be  a  Subdistrict  Manager  or 
senior  level  supervisor  and  the 
remainder  of  whom  shall  be 
representatives  of  the  Secretary  of 
Labor  with  no  less  than  2  years  of 
experience.  The  District  Review 
Committee  will  consider  both 
quantitative  and  qualitative  factors  as 
set  forth  in  the  criteria  in  §  104.4  of  this 
part  to  make  a  recommendation  to  the 
District  Manager  as  to  whether  a  pattern 
of  violations  exists  at  a  particular  mine. 

(c)  Each  criterion  shall  be  evaluated 
both  individually  and  in  relation  to  the 
others  to  determine  if  there  is  a  pattern 
of  violations  at  a  mine.  A  determination 
that  a  pattern  of  significant  and 
substantial  violations  exists  at  a  mine 
may  be  made  on  the  basis  of  affirmative 


findings  with  respect  to  any  one  or  any 
combination  of  the  criteria  or  upon 
consideration  of  all  of  the  criteria  as  a 
whole.  The  weight  to  be  given  to  a 
particular  criterion  may  vary  with  the 
individual  facts  and  circumstances  of 
each  case. 

§  104.4  Criteria  for  determining  when  a 
pattern  of  violations  exist 

To  determine  whether  a  pattern  of 
violations  exists  at  a  particular  mine, 
MSHA  shall  consider  the  following 
criteria: 

(a)  There  has  been  a  chronic 
recurrence  of  significant  and  substantial 
violations  at  the  mine  during  one  or 
more  review'  periods.  Generally,  in 
applying  this  criterion,  MSHA  shall 
consider  but  is  not  limited  to  the 
following  factors: 

(1)  Whether  the  average  number  of 
significant  and  substantial  violations 
cited  per  inspection  day  was  at  or  above 
the  90th  percentile  for  all  mines  of 
similar  size  and  type.'  This  factor  shall 
be  applied  as  follows:  All  the  mines  in  a 
particular  size  and  type  category  shall 
be  ranked  numerically,  based  on  each 
mine’s  average  number  of  significant 
and  substantial  violations  cited  per 
inspection  day.  The  mines  with  the 
highest  numbers  in  this  ranking  have  the 
most  significant  and  substantial 
violations  cited  per  inspection  day, 
compared  to  other  mines  of  similar  size 
and  type.  If  a  mine  is  within  the  highest 
10  percent  of  all  the  mines  of  similar  size 
and  type  when  ranked  according  to 
average  number  of  significant  and 
substantial  violations  cited  per 
inspection  day,  this  mine  may  be 
considered  to  have  a  chronic  recurrence 
of  significant  and  substantial  violations 
during  the  review  period. 

(2)  Whether  the  average  number  of 
significant  and  substantial  violations 
cited  per  inspection  day  was  at  or  above 
the  75th  percentile  for  all  mines  of 
similar  size  and  type  and  has  increased- 
since  a  previous  review  period.  This 
factor  shall  be  applied  as  follows:  All 
mines  in  a  particular  size  and  type 
category  shall  be  ranked  numerically 
based  on  each  mine's  average  number  of 
significant  and  substantial  violations 
cited  per  inspection  day.  If  a  mine  is 
within  the  highest  25  percent  of  all  the 
mines  of  similar  size  and  type  when 
ranked  in  this  manner,  and  the  average 
number  of  significant  and  substantial 
violations  cited  per  inspection  day  has 
increased  since  a  previous  review 
period,  this  mine  may  be  considered  to 
have  a  chronic  recurrence  of  significant 
and  substantial  violations  during  the 
review  period. 

(3)  Whether  a  disproportionate 
number  of  the  significant  and 
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substantial  violations  cited  per 
inspection  day  were  violations  of  the 
same  or  a  related  standard.  The  number 
may  be  considered  disproportionate  if 
more  than  25  percent  of  the  significant 
and  substantial  violations  are  violations 
of  the  same  or  a  related  standard. 

(b)  Enforcement  mechanisms  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  other  than  section  104(a)  citations 
have  been  utilized  during  one  or  more 
review  periods  at  the  mine  to  address 
the  safety  or  health  hazards  that  could 
have  been  created  by  significant  and 
substantial  violations  cited  during  a 
review  period.  Generally,  in  applying 
this  criterion,  MSHA  shall  consider,  but 
is  not  limited  to  the  following  factors: 

(1)  Whether  any  withdrawal  orders 
were  issued  pursuant  to  section 
104(d)(1)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977  and  whether  any 
section  104(d)(2)  orders  were  issued. 

(2)  Whether  there  were  any  §  107 
imminent  danger  orders  issued  which 
resulted  from  violations  of  the  same  or 
related  standard  as  any  of  the 
significant  and  substantial  violations 
cited  during  a  review  period. 

(c)  The  history  of  accidents,  injuries, 
illnesses  and  fatalities  at  the  mine 
during  one  or  more  review  periods 
indicates  that  the  significant  and 
substantial  violations  cited  at  the  mine 
have  had  an  impact  on  the  overall  safety 
and  health  of  the  miners.  Generally,  in 
evaluating  this  criterion,  MSHA  shall 
consider  but  is  not  limited  to  the 
following  factors: 

(1)  Whether  the  incident  rate  or 
severity  measure  has  been  above  the 
national  average. 

(2)  Whether  there  were  any  accidents, 
injuries,  illnesses  or  fatalities  of  the  type 
which  the  violated  standards  were 
designed  to  prevent. 

(d)  The  management  at  the  mine  has 
demonstrated  poor  safety  or  health 
practices  or  a  lack  of  a  general 
commitment  to  effectively  protecting  the 
safety  and  health  of  the  miners  during 
one  or  more  review  periods.  Generally, 
in  evaluating  this  criterion,  MSHA  shall 
consider,  but  is  not  limited  to  the 
following  factors: 

(1)  The  degree  of  good  faith  the 
operator  demonstrated  in  attempting  to 
achieve  rapid  compliance  after  receiving 
the  citations  for  the  significant  and 
substantial  violations  as  evidenced  by 
such  things  as: 

(i)  Extraordinary  efforts  to  achieve 
abatement  of  the  violation  within  the 
time  given;  or 

(ii)  Utilization  of  all  available 
resources  and  personnel  to  abate  the 
violation  as  rapidly  as  possible;  or 


(iii)  Utilization  of  a  method  of 
•abatement  which  was  likely  to  prevent 
the  recurrence  of  the  violation. 

(2)  The  gravity  of  the  significant  and 
substantial  violations  as  evidenced  by 
such  things  as: 

(i)  The  probability  of  occurrence  of 
the  events  the  cited  standards  were 
directed  against;  or 

(ii)  The  types  of  injuries  or  illnesses 
that  could  be  expected  to  result  from  the 
events  the  cited  standards  were  directed 
against;  or 

(iii)  The  number  of  people  who  would 
be  affected  if  the  events  occurred. 

(3)  The  degree  of  negligence  of  the 
operator  with  respect  to  the  significant 
and  substantial  violations. 

(4)  Whether  there  have  been  recurrent 
violations  of  standards  or  regulations 
concerning  requirements  for  the 
submittal  of  reports  or  plans,  the 
conduct  of  preshift  or  on  shift 
examinations  or  qualifications  and 
training  of  personnel. 

(5)  Whether  there  were  any  citations 
changed  to  withdrawal  orders  for  failure 
to  abate  significant  and  substantial 
violations. 

(6)  What  resources  the  operator 
devoted  to  mine  safety  and  health. 

(e)  There  were  no  extenuating 
circumstances  at  the  mine  beyond  the 
management’s  control  during  the  review- 
periods  which  strongly  mitigate 
affirmative  findings  with  respect  to  any 
of  the  above  criteria. 

§  104.5  Procedures  for  issuance  of  notice. 

(a)  When  the  District  Manager  makes 
a  preliminary  determination  that  a 
particular  mine  has  a  pattern  of 
violations,  the  District  Manager  shall 
inform  the  operator  and  the  miner’s 
representative  in  writing  (certified  mail, 
return  receipt  requested  or  personal 
service)  of  MSHA’s  intent  to  issue  a 
notice  that  a  pattern  of  violations  exists 
at  that  mine.  The  letter  of  intent  shall 
specify  the  basis  for  the  determination 
and  shall  give  the  operator  and 
representative  of  miners  15  calendar 
days  after  receipt  of  the  letter  of  intent 
to  provide  additional  information  for 
consideration,  review  all  documents 
upon  which  the  determination  is  based, 
and  submit  a  written  request  for  a 
conference  with  the  District  Manager. 

(b)  Upon  written  request  by  the 
operator  or  representative  of  miners 
during  the  15-calendar-day  period,  the 
District  Manager  shall  arrange  for  a 
conference  to  be  held  as  expeditiously 
as  possible.  The  operator  and 
representative  of  miners  shall  be  invited 
to  attend  any  conference  held  pursuant 
to  this  section. 

(c)  After  a  conference  is  held  or 
additional  information  is  submitted,  the 


District  Manager  will  notify  the  operator 
in  writing  either  (1)  that  a  pattern  of 
violations  exists,  or  (2)  that  a  notice  of 
pattern  will  not  be  issued  at  this  time.  In 
either  case,  the  District  Manager  will 
state  the  reasons  for  the  determination, 
which  shall  be  the  final  determination  of 
MSHA. 

(d)  If  the  operator  does  not  make  a 
request  to  review  the  documents,  submit 
additional  information  or  have  a 
conference  within  the  allotted  time,  the 
operator  shall  be  notified  in  writing, 
pursuant  to  section  104(e)  of  the  Act, 
that  a  pattern  of  violations  exists  at  its 
mine  effective  immediately  upon  receipt 
of  notification. 

(e)  The  operator  shall  post  all  letters 
of  intent  and  notices  on  the  mine 
bulletin  board. 
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